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JUDGMENT SHERT

AN THE LAHORE HiGH COURT
MULTAN BENCH, MULTAN
JUDICIAL DEPARTMENT

W.P No.5571 on()[ )
Dawn Ginning Industries & Oil Mills

Versus

Federation of Pakistan & others

JUDGMENT
Date of Hearing. 18-01-2017

PETTTIONERS BY: M/s Sh. Zafar ul Islam, Niaz Ahmad Khan,
Tanveer Ahmad, Furgan Ahmad Khan, Syed
Riaz ul Hassan Gillani, Ch. Zulfiqar Cheena and
Ch. Muhammad Sharif Mayo, Advocates.
RESPONDENTS BY: | Mr. Muhammad Wajid Ali Bhatti, Standing
‘ - | Counsel.

M/s Zafar Ali Thaheem, Agha Muharnmad
Akmal Khan, Tarig Manzoor Sial, Suleman
Bhatti, Raja Abdul Razzaq and Kh. Abdul
Moeed, Advocates.

Shahid Karim, J:- This petition under Article 199 of the

. Constitution of Islamic’ Republic of Pakistan, 1973

,477 - secks the following prayer:
‘fcé?:"’f';’% “It is respecttully prayed:-
Z.-’,‘/JU,DQV P Y Py
b ‘ Y $ . R . . .
i %V’gﬂcs ;9{ I. That application of SR.O no.188(1) dated
"MLy 05.03.2015 - may kindly be deciared
Y y D

unconstititional being cocton seed is still
exempt 1 terms of serial No.8I of Table 2
of the Sixth Schedule of the Sales Tax Act,
1990,

2. Thar retrospective application of S.R.O.
No.188 (1)/2015 dated 05.03.2015 may

also be declared unconstitutional,
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S Thar fmpugoed notices fssued [or recovery L
; of tax with effecr from 01.07.2014 may i

' kindly be dectired null and void, ‘ .

4 Thar in  the meanwhile retrospective
application of the 1}npugned SR.O.
No. [88(1)/2015 dated 05.03.2015 niay
please be suspended il the final deciston of
this petition.”

S Thar in the meanwhile opcmdan of the
notices  bearing No.E&C-08/1 305 dated
30.03.2015 may please be suspended till vhe s
final decision of this pct[tzbn. "

2. This judgment shall  also decide connected

PEY . . . M. f 3 * N
petitions which are listed in Appcndm A’ with this

o

judgment and in which a common question of law has
been raised and the relief claimed is substantially the

same as in this pctition. There are common grounds

2

urged by the learned counsel for the petitioners in all of

these petitions.

3. As a historical background, the learned counsel
refers to SRO No2I3(I) of 2013, which was the s

original Notification by which, in the exercise of powers

conferred by section 71 of the Sales Tax Act, 1990 (“the
Act”), the Sales Tax Spt;cial Procedure Rules, 2007
(“the Rules, 2007") were enacted. By the SRO 1881}
of 201S '(“the impugned notification”), Chapter XV

relating to special procedure for sales tax on cotton seed
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ol cxpullccl by l'ixp«:lling‘Mil]s and Composite Units of

Ginning and Expelling was amended.
L ¢

4. The learned counsel for the petitioners have Jaid a
challenge to the* Notification generally on the ground
primarily that the cotton seed is exempted from sales tax
in terms of scétion 13 of the Act, read with serial No.81
of Table-1 of the sixth Schedule of the Act. Also that
tll(‘; notification cannot override the statutory provisions
contai}'icd in section 13 of the Act and the exemption
granted thereby and, therefore, the notices are ultra vires
the powers of the officers issuing them. Further that rule
58ZB introduced through the impugned notification has
no nexus and continuity with the existing rules and is in
contradistincrion wich them. In particular, the rule
SSZB,st in conflict with sub-rale (1) of rule S8Y and the
retrospective opc;ation of the impugned notification also

runs counter to the settled principle of law vouched by

respectable authority.

5. Howéver, there is another issue which will impact
the outcome of these petitions and the resolution of that
issue %nay not require the determination of the other
issues which will become moot for the time bcing. The

learned counsel for the petitioners has relied upon a
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§

judgient of the supreme Court of Palustun veported as

Messrs _Mustali_Tmpes, Karache _and_others. v 1he

Governmene_of - Pakistan__throuph  Secretacy. Finance,

/x/.'ml:':/):u/ and others (PLD 2016 SC 808) to (n'g(:' the
proposition that the term ‘Pederal (;}ovcrn'mcnt’ has a
distinct meaning and any power conferred by a statte on
the Federal Government x’nust be exercised in the manner
prescribed and not by any of its officers in disregard of
that procedure. The issue before the Supreme Court of
Pakist.an was clearly as r¢gm‘ds the true connotation of
the term ‘Federal Government’ and the procedure to be
followed in enacting Notifications if the power under a

law has been conferred on the Federal Government.

Upon an erudite analysis of the constitutional scheme

and setting in this regard, the Supreme Court of Pakistan

5 lddc‘ d:

fen - Do . o
é iy b sr / “84, We may now summarize our conclusions:- (1) The
’ % &%00 Rules of Business, 1973 are bihd:hg on the Governnent
‘ Iz“u and a failure to follow them would fead to an order

' Incking any legal validity. (if) The Federal Government s

the collective entity described as the Cabinet consttuting

the Prime Minister and Federal Minssters. (i) Neither a

Secretary, nor a Minister and nor the Prime Mmister are

the Federal Government and the exercise, or purported

exercise, of a statutory power exercisable by the Federal

- .Government by any of them, especially, in relation 10
fiscal matters, is constitutionally invalid and a nullicy m
the eyes of the law. Similarly budgetary expenditure, or
discretionaty governmental expenditure can only be
authorized by the Federal Government ie. the Cabiner,
and not the Prime Minister on his own. (iv) Any Act, or

. statutoty  instrument  (eg.  the Telecommunication

WWW. i
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AT Wastipattwr et 10y prripanivigg o desoribie g
ety or ongmntcateont other oy the Caliet s P
Pederad Goveroment oo oliva vriees aned a slliey, 7v 7 17
ordiince kg powver can only Lo exesvesed alter
pior consnlerition by the Coaliiner, A ordmance ssaued
withowe ¢l Jutor ‘z/v/umu/ of the abinet 15 not vilid,
Simtlary, vo ball v be soved 1y Jrarliament on beladf of
the Lodeial Goversunent withomt living heen .'1/}/)11;1'1':/ 1
advanee by the Cabivet, The Calunet s 10 b grvent i
seasanable appostanig 1o consider, deliberate o and take
decisions nn velation 1o all propoicd legrislation, sctudiny
the Piee Bill o Ordinance or Act. Actionss by the
Prie Minstster on his own, 1 1lis 1‘1;}.’1/’(./, are notsvadid

and are declued ultey vires,

vi) Rule 102 whicl apparently enables the Prime
Minister 1o /{;f/).‘tf,zv the Cabinet 15 wlra vires and s 50
(/(.‘(.‘/.‘N‘t ’(/.

(vir) Piscal notilications enhancing the levy of tax sssued
by the Secretary, Revenue Division, or the Minster, arc
wltra vires, (7t i clarilied, fn passing, that this court has i
the past congtscently held that a greater Latitudle is allewed
i relation o beneficial notifications and that prinziple

still apy ilics ).

(vit) I consequence of the above findings the impugrned
notilications are declared ultra vires and are struck down.

6. ltis clear from the holding of the Supreme Court
of Pakistan above that the Federal Government has a
distinct meaning and that the Federal Government is the

collective entity  described  as  the  Government

constituting the Prime Minister and Federal ministers
. and, therefore, neither a sccretary nor a minister nor even
the prime minister are the Federal Government taken
individually and the exercise of a statutory power by any
of thcxﬁ, inter alia, in relation to fiscal matters s
constitutionally invalid. On this basis, the Notifications

impugned before the Supreme Court of Pakistan were
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held o be wlira vires and consequently struck down.
Uhere is no cavil with the proposition that the rato

decrdendr of the Supreme Court of Pakistan clearly

applies to the faces of the instant case.

£
5
%
:

7. The learned counsel for the respondents relied
upon the rule that the judgment of the Supreme Court of
Pakistan applies prospectively and not retrospectively.

Reliance in this regard was placed on Pir_Bukhsh

represented by his Leoal Heirs and others v. Chatrman

Al/om?enr Comunittee and others (PLD 1987 SC 1495).
Once again, the rule expoux;dcd in the cited judgment by
the learned counsel for the respondents is not a rule
ctched in stone. There are exceptions to this rule and it
surely depends upon each precedent handed down by the

Supreme Court of Fakistan to determine whether it

applies prospectively or retrospectively. From a reading
% of the entire judgment in Messts Mustafa Impex, Karachs
. and others, it leaves it ir{ no manner of doubt that the
judgment is meant to apply retrospectively, This is
clearly evident from the fact that the judgment set aside
notifications which had been issued by the Federal
Government and which were prior in time. Morcover,

there is nothing in the judgment of the Supreme Court
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ot Pakistan whicl wondd least to the conclusion thae the
mdginent was meant to be apphied prospectvely, for.
case, the superor courts constdered it necessary,an
abservation to this elfeet is generally given. Be that as it

mav, the tenor of the judgment in Messts Mustala

Impex, Karache and others s for the judgment to be

applied retrospectively to all cases coming before the
courts.

S, Be thar as it may, the impugucd notification was

called. in question before the Fligh Court of Sindh also

) ’ . . . .- § - - 3 had )
and a judgment was rendered by a Division Bench in Cl
D-8001 of 2015 and an array of connected petitions.
The impugned notification has been held to be wlra

!

vires and non escin the following words:

“As the provisions maker clear, but is 1 any case plain on
a bare reading of s. 13(1). the words “subject to such
conditions s may be  specified by the Federal
Government” cannot be so consteued and applied as to
/- withdraw or aullily the exemption feself as contained

any entry of the Sixth Schedule. It is to be noted that the
Sixth Schedule can only be amended by the legishure.
Some of the entries grant exempuion subject ro the
limitations as therein. specified.  Other entries however,
grant the exemprion withour any  hiitation  being
attached.  This Is the position with regard to corronseed:
entry No.81 imposes no limitation on the exemption. In
our view, the proper intetpretation and applecation of s.
[3(1), as read with the Sixth Schedule, is that the c4neriey
thereof determine the scope and extent of the exemption,
This is sev by the legislature ttself and can be néicher
expanded nor narrowed by the Federal Government, The
grant of the exemption Is entirely the domain of the
legislture.  All thar the Federal Government can dp m

terms of s, 13(1) is to regulate the manner jn whi g [ 0f 10
N <
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avaled. [y 4y only ta the
prpeose that  comdtions can e
Covermuent iy n*z‘m{f,::;i‘ ,/; *?/i?w,’f. of dhe Feded

‘ vOE S LN s sty hited i
}"ll‘fl(‘ulgll; "ocannot trespass on the area that the
legustarune has teserved lor wtself alone.  In the present
comtet, it 1s also pertinent 1o note that sub-section /1 15
ot even mentioned i the opening parapraph of SRO
188: ¢ only refers to s, [ 32 Ya) What rule 58X and
Rule 38Y(1 ) fowever purpore to do, by imposing sales
tav on the supply of cottonseed, is to, i effect, nullity and
withdraw the exenption granted by entcy No.81. This,
the Fedetal Government is patently not ermpowered to do.
The grant of an exemption by a statutory provision i the
parent Act, whicly can only be altered by the legislature
asell, cannot be denied or defeated in the exercise of any
subordinate rule m:l/:/'n‘g; poswer. In our view therefore, the
putported fevy of sales tax on cottonsced s clearly
contrary to entry No.81 and thus ultra vies the provisions

of the 1990 Act. "

“Accordingly, these petitions are disposed of in the
follo wing terms:

a) Chapter XV of the 2007 Rules, as inserted by
SRO I88(1)/2015 dated 05.03.2015, is declared
to be ultra vires the 1990 Act and hence without
any legal consequence or effect whatsoever.”

[ have no reason to disagree with the conclusions

drawn and adopt them in all respects.

.
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10. In view of the above, these petitions are allowed.

st apgrecomon , :T,Eye)joriﬁcation SRO 188(1)/2015 is declared to be
V@ and having been incompetently issued
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Vicky Traders Vs, FOP, etc

M/s Mehar Cotton Ginning Factory Vs, FOP, etc

M/s Nasir Iqbal Cotton Industry Vs. FOP, etc

M/s Al-Wasay Trading Corporation Vs. FOP, etc

M/s Al-Jannat Cotton Ginner Vs, FOP, etc

Rana ljaz Ahmad Vs. FOP, etc

4961/15

M/s Ahmad Saad Cotton Industry Vs. FOP, etc

4968/15

M/s Allied Cotton Industry Vs. FOP, ete

4962/15

M/s Khawar Munir Seed Industrv Vs. FOP, etc

4956/15

M/s Sitara Cotton Industry Vs. FOP, etc

4675/15

M/s Mohib Cotton Industry Vs. FOP, etc

4673/15

M/s Farhat Munir Cotton Ind. Vs, FOP, etc

4955/15

M/s Union Cotton Factory Vs, FOP, etc

4963/15

M/s Al-Madina Cotton Ind.Vs. FOP, etc

4958/15

M/s Yasrab Cotton Ind. Vs. FOP, etc

5396/15

M/s Khokhar Textile Mills Vs. FOP, etc

5520/15

M/s Ch. Cotton Ind. Vs. FOP, etc

5108/15

M/s Zamindara Cotton Ind. Vs. FOP, etc

5218715

M/s Insaaf Cotton Ind. Vs. FOP, etc

5220/15

M/s Mastot Cotton Ginner Vs. FOP, etc

5506/15

M/s Tayyaba Cotton Ind. Vs. FOP, ctc

5098/15

M/s Subhan Cotton Ind. Vs. FOP, etc

5518/15

M/s Rehman Traders Vs. FOP, etc

5102/15

M/s Abdullah Ghalib Cotton Ind. Vs. FOP, etc

5513/15

M/s Burhan Cotton Ind. Vs. FOP, etc

5097/13

M/s Kh.Fareed Cotton Ginning Vs, FOP, etc

38 5209/15 | M/s Tonsa Cotton Ind. Vs, FOP, cte
39 5099/15 | M/s Global Traders Vs. FOP, etc !
40 4959/15 | M/s Lasani Model Ind. Vs. FOP, etc
41 5679/15 | M/s Haji Mehar Din Cotton Factory Vs. FOP, ete
42 5521/15 | M/s Khanzada Cotton Ind: Vs. FOP, ete
43 5517/15 | M/s Zubair Ayub Cottoq Factry ‘Vsﬂ. FOP, cte
44 5519/15 | M/s New Data Cotton Ginner Vs. FOP, ete
45 5103/15 | Mis Dareshak Cotton Infi. Vs, F()Ii, »cgc
46 5701715 | M/s Mudassar Cotton Ginner \" s. FOP, cte
47 [5211/15_| M/s Balouch Cotton Ind. Vs. I"OP,)ctc
48 5913/15 | M/s Kot Addu Cotton Ind: Vs, FOP, c;tc ‘
49 - 5429/15 | M/s Azam Raza Corpomtufn Vs, FOP, ete
T?@fﬁ/ﬁ— M/s Waseem Traders Vs, FOP, cte
T5509/15_| M/s Arbi Model Cotion Ind. Vs. FOP. et B
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()5 2} %/:; \Vf’i:l&.!ﬂﬂll_\/l’llstdld Cotton Ind. Vs, FOP, etc
64 < 038/ A M/s [:‘ﬂl.lild Mur.nr Cotton Ind. Vs. FOP, ¢te
65 - LL?" M/s Chiragh Din Corporation Ginner Vs. FOP, etc
& 5405/15 | M/s Anmol Corporation Vs. FOP, ete
66 5210/15 | M/s Mushtaq Brother Cotton Ind. Vs. FOP, ete
| 67 -4960/15 | M/s Abmad Brother Cotton Ginner Vs. FOP, ete
68 5992/15 | M/s Hamza Munir Cotton Ginner Vs. FOP, etc
09 5212/15 | M/s Wasaib Cotton Ind. Vs. FOP, etc
70 S815/15 | M/s Madani Cotton Ind. Vs. FOP, etc
71 5522/15 M/s White Gold Cotton Ind. Vs. FOP, etc
72 5682/15 | M/s Ajmarc Cotton Ind. Vs. FOP, etc
73 5681/15 | M/s Tayyaba Imran Vs. FOP, etc
74 5995/15 | M/s Rehmat Cotton Ginner Vs. FOP, etc
75 5989/15 | M/s Habib Cotton Ginner Vs. FOP, ctc
76 5993/15 | M/s Bajwa Model Cotton Ginning Vs. FOP, cte
77 5217/15 | M/s Balouch Cotton Ginner Vs. I OP, ctc
78 5215/15 | M/s Khan Cotton Ind. Vs. FOP, etc
79 5311/15 | M/s Ali Hassan & Cotton Ginner Vs. FOP, el
80 5867/15 | M/s Abdullah Maaz Cotton Ind. Vs. FOP, etc
8l 3636/15 | M/s Makka Model Ind. Vs. FOP, ctc
32 $130/15 | M/s Shujabad Weaviag Mills Ltd. Vs. FOP, ete
83 5516/15 | M/s Mubarak Cotton Ginner Vs. FOP, etc
84 5996/15 | M/s Atta Balu?j Ccolttton I]ncii ’\\/}: F(())II’) eettcC
- M/s Al-Khalid Cotton In I
32 gggij }g M/s Ahmad Trader Cotton Ginners ‘;/s FOP, etc
87 5104/15 | M/s Ehsan Adil Cotton Ind. Vs. ‘FOI etc
88 5210/15 M/s Habib Cotton Factory V s.‘ FOP, etc
89 5510/15 | M/s Sukhera Cotton Ind. Vs, FOP, etc
90 5134/15 | M. Shahid Ali Chohan'Vs. FOP, etc
e AT _| M/s Al-Jilan Cotton Ginner Vs, FOP, etc
e 9y~ “4¥1E | MJs Yousaf Ayub Corporation Vs. FOP, etc
xaét; 3%::;»?«"_5—3‘ € rr52 1115, ,M/S Makka Madina Cotton Ind. Vs. FOP, etc
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